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PANEL 2

DR. SABAHI: Thank you very much everyone for being here
today. We had a terrific first panel. And our second panel talks about a
very well-known concept in awarding damages, and the title, I think, says
it all: “Lost on the way to Chorzéw: Have arbitrators just been paying lip
service to the PCIJ’s seminal case in their damages analyses?”

We used to have our damages topics in the afternoon. It was
usually Panel 4, but we changed our format this year because we thought
these topics were better to be discussed earlier, while people still have
energy, and we have a full panel of experts here to discuss this.

I'm going to introduce our moderator, who is very well known-Mr.
Timothy Nelson. Tim is a partner in the law firm of Skadden Arps. He
has a significant amount of experience in both international arbitration and
litigation. He has done cases under the ICC, ICSID, ICDR, ad hoc
UNCITRAL Rules, and a number of major international litigations under
the Federal Arbitration Act, FSIA, Alien Tort Claims Act, New York
Convention, the Hague Convention on Service of Process, and a number of
other major laws. Among his major cases, some of which you may know,
are Kardassopoulos v. Georgia and Cemex v. Venezuela.

He has been recognized as a leading lawyer by Chambers Global,
Chambers USA, and Who's Who Legal, Arbitration. He has a BA and LLB
from University of New South Wales and BCL from Oxford University.

MR. NELSON: Thank you very much, Borzu. I'm delighted to see
such a wonderful crowd here today to discuss a topic of continuing
importance in international law, generally, and investor-State and bilateral
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treaty law. Following our format, we have two authors who will be giving
their views on the assigned question, relating to the Chorzow Factory Case.

To my left is Ms. Diora Ziyaeva, a New York attorney at the firm of
Curtis Mallet, already experienced in investor-State arbitration and having
special knowledge of cases involving some of the former Soviet Republics,
among other places.

Ms. Mallory Silberman, to her left, is a D.C.-based attorney at
Arnold & Porter, and also teaches at Georgetown University in the field of
investor-State arbitration. She has also involved herself in litigation, and
has had exposure to Latin American disputes.

Our expert panel involves both legal and economic minds. Ms.
Josefa Sicard-Mirabal is Executive Director of Arbitration and ADR for the
ICC Court of Arbitration, based in New York, as well as an Adjunct
Professor at Fordham University.

Dr. Herfried Woss has his own law firm with offices in Mexico City
and D.C,, is the founder of the Investment Arbitration Forum, and is a
prolific author, with great learning in this field.

And then we have our three economists/damages experts. Dr.
Jennifer Vanderhart is from FTI Consulting in D.C. She has testified in
numerous cases and has decades of experience as a testimonial expert on
damages and economic matters. Also, we have the esteemed Dr. José
Alberro, who is now based at Cornerstone and is, again, an expert Ph.D.
and expert economist, who has sat as an ICSID arbitrator as well.

And last, but not least, Professor Pablo Spiller, Emeritus professor at
Berkeley University, who also has testified extensively, and is associated
with Compass Lexecon.

So, our question for today is: Have arbitrators been lost on the way
to Chorzéw? My only preliminary observation is if they were physically
lost on the way to Chorzow, it may be due to the fact that some of the signs
are in the original German, because the village of “Chorzow” (a Polish
name) used to be known as Konigshiitte when it was part of the Upper
Silesian province of the German Empire. But, of course, it is now firmly
and permanently part of Poland. And so, with that, I believe, Mallory is
teeing off.

[TRANSCRIPTION NOTE: During her presentation, Ms. Silberman
drew a distinction between the Polish and American pronunciations of the
word “Chorzow.” To replicate the effect for purposes of this transcript,
the following marker has been added wherever Ms. Silberman used the
Polish pronunciation: [Polish pronunciation].]

MS. SILBERMAN: Thank you, Tim, and thank you to the
conference organizers for the opportunity to be here. Now, Tim
mentioned before that I teach at Georgetown, and I have three students in
the room, and I would like to ask them to cover their ears for just a
moment because I'm about to begin an oral argument in a way that I
taught them never to do, and that’s with a quick disclaimer.
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As many of you know, we authors are not only assigned to the topics
in this conference, we're also assigned our overarching position. So, what
you are about to hear might be what I believe, and it might not be what I
believe. But it is not the position of my law firm and it is not the position
of my clients.

Georgetown students, you can take your hands off your ears, and we
can get started.

Now, if you have the program in front of you, you’ll notice that this
particular session has a title and a subtitle. The title is “Lost on the way
to Chorzow;” the subtitle: “Have arbitrators just been paying lip service to
the PCIJ’s seminal case in their damages analyses?”

I know that the idea of a title and a subtitle is that they are supposed
to be two parts to the same whole—that these questions really should be
the same. But, to me, the questions that are being posed by the title and
the subtitle are two entirely different things.

Let’s start with the title: “Are arbitrators lost on the way to Chorzéw?”

Now, that question suggests that Chorzéw is a specific place, that it
gives one specific answer. And I know that Chorzow [Polish pronunciation]
is an actual place; it’s a physical place in Poland. But that’s not what I'm
talking about.

What I'm talking about is Chorzéw: the case that we all mispronounce,
the case that everyone cites in their damages analysis. And Chorzéw —as
opposed to Chorzéw [Polish pronunciation] —isn’t a specific place. It's
not a "one-size-fits-all' answer to every single damages question in every
single case. Chorzow is more like a map. Itis a framework. It’s a set of
marked paths that arbitrators follow in order to get to the place that is
dictated by the facts of the given case.

So, you certainly can get lost on your way to Chorzéw [Polish
pronunciation] —maybe it’s the signs in German—but you can’t get lost on
your way to Chorzéw. Chorzéw only shows up when you're already lost,
and Chorzéw is what helps you to find your way all the way back to where
you started.

Now, with that said, we are still talking about a map; Chorzéw isn’t
complete anarchy. There are relatively clearly marked paths, and the
arbitrators have to follow them; they can't just go off on their own. But
again, the important thing here is that Chorzow isn’t just the "one-size-fits-all"
answer. It’s the framework you use to get that answer. It’s not a location;
it’s a map.

So, for all of those reasons, including that I wanted to figure out a
way to justify our collective mispronunciation of the word “Chorzéw,” 1
decided in my article to focus on the subtitle for our session, which is: “Are
arbitrators just paying lip service to Chorzéw?” And I decided that the
best way to answer this question was to take a bunch of different cases by
a bunch of different arbitrators with a bunch of different outcomes, and
figure out whether all of them could be reconciled with the PCIJ’s decision.
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So, I selected ten different awards, one from every year from 2004 to
2013. The only real criteria that I had were: (1) that I couldn’t have been
counsel, and (2) that the award had to either mention Chorzéw by name or
at least purport to apply the standard, which, as we all know, is: putting
the injured party back in the situation that it would have been but for the
treaty breach.

And when I did this, when I chose those ten cases, I ended up with
damages awards from twenty-five different arbitrators, based on one of
eight different investment treaties or the Energy Charter Treaty, and
outcomes that run the gamut. There are awards that grant zero damages
and there are awards that grant very substantial damages; awards that say
restitution is proper, and awards that say restitution is entirely
inappropriate; awards that set the valuation date at the time of the treaty
violation and awards that set the valuation date as of the time of the
award. The awards are all over the map.

But the thing is, they are still on the map. They are still applying the
core principles of Chorzow.

Each of these damages awards takes as its starting point the fact that
States must make reparations for the consequences of their internationally
wrongful conduct. Each damages award recognizes that this means that
a State need only make reparation for the injury that is actually suffered by
the claiming party as a result of the State’s internationally wrongful
conduct. And each damages award recognizes that, while the burden of
proof may be satisfied through likely probabilities, it certainly cannot be
satisfied through speculation.

And ultimately, in the end, each damages award meets the goal of
the Chorzow framework, which is to find the punishment that matches the
crime, and only the crime.

Now, I'd be happy to talk about the cases if anyone has
questions—and Professor Pablo Spiller promised me that he would be
saying a lot about the cases,—but I figured that my remaining time would
be better spent responding to two of the points that my colleague Diora
has made in her paper. The first is the idea that because some awards set
the valuation date at the date of the award and other awards set the
valuation date at the time of the treaty breach, someone must be
wrong —someone must not be applying Chorzéw. 1 disagree with that.

Chorzéw actually accepts both of those options in the text of the
decision. As many of you know, Chorzéw isn’t actually a damages award;
it is a merits decision. And in that merits decision, the PCIJ concludes
that it doesn’t have enough information to determine quantum, and it
poses various questions to experts.

Two of those questions are precisely about the value of the rights at the
time of the treaty violation and the value of the rights and assets at the time
of the award. Those questions were never answered because the case was
settled before the PCIJ got to them. But the important thing here is that
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both of those questions were posed. That suggests that both of those
methodologies are appropriate —it just depends on the circumstances of the
case and where your starting point is. You have many different options for
figuring out your way back to the starting point, and Chorzow allows all of
these.

The second point I wanted to address is the assertion that arbitrators
have neglected the hierarchy of remedies, whereby arbitrators are first
instructed to consider whether restitution is appropriate and only then
move on to compensation, and on down the line. And arbitrators
actually are following this hierarchy. For example, in the Petrobart v.
Kyrqyzstan case, the tribunal did, in fact, consider whether to order
restitution. In that particular case, restitution essentially would have
meant restoration of the benefit of the contract that the claimant had had
with the host State. The tribunal considered that option. The tribunal
decided against that option because it thought that it would be impractical
because the claimant was no longer operating in the host State. So, it
considered the option and then rejected it, and then went on to award
monetary relief.

Speaking of monetary relief, just because an award involves monetary
relief doesn’t mean that restitution hasn’t been ordered. In MTD v. Chile,
for example, the BIT violations stemmed from the fact that the claimant had
transferred funds into a Chilean company, and one Government agency had
allowed this infusion of funds to take place at the same time that another
Government agency knew that the project that the funds were intended to
support wouldn’t actually come into being. As its damages award, the
tribunal decided the claimant should get the funds back.

There were a few nuances there, and there were deductions for various
reasons, but the starting point of the analysis was—the claimant gets the
funds back. This is restitution. It is monetary relief, but it's restitution.

Now, it's true that we don’t see restitution very often, but I think
that’s a function of the ICSID Convention—not evidence that arbitrators
are neglecting Chorzow. Under Article 54 of the ICSID Convention, States
are only required to enforce pecuniary obligations that are set forth in
ICSID awards. Now, this hasn’t stopped arbitrators from ordering
non-pecuniary relief, but it certainly has given them room for pause. So,
it may be the case that some ICSID arbitrators are concluding that, in
practical terms, restitution isn’t possible because, under the ICSID
Convention, it can’t be enforced. But in any event, we’re now seeing
damages awards like the Arif v. Moldova Award. Arif v. Moldova is an
ICSID case, and the tribunal there was convinced that restitution was
probably the best option. But it was worried about whether restitution
really would happen and what would happen if the ICSID system had no
way of enforcing it. So what the tribunal did is it gave the parties two
options. Under the first option, the parties had sixty days to try to reach
agreement on some form of restitution. If that didn't work, the award
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had a back-up plan that would kick in automatically, and that back-up
plan was compensation.

This follows exactly the hierarchy of remedies that is set forth in
Chorzow: restitution in kind, if possible; if it's not possible, move on to
compensation.

In closing, I think that the beauty of Chorzdw is that it can take you so
many different places all while staying on this map, and based on the
awards that I've reviewed, which I think are pretty reflective of where
things are within the jurisprudence, arbitrators certainly are staying on the
marked path that Chorzéw provides. Thank you.

(Applause.)

MS. ZIYAEVA: Thank you very much, Tim. Thank you to the
organizers for the opportunity to be here. It's a pleasure to discuss a
topic that preoccupies investor-State arbitration almost a Century after the
decision was issued. Before I proceed with my presentation, I would like
to note that what you are about to hear is not my law firm's position, nor is
it the position of my clients. As you have already heard, we are not only
assigned the topics in this conference, but we are also assigned our
overarching positions.

And without further ado, let me proceed into a discussion of the
position that I have been assigned, which is that arbitral tribunals, indeed,
do tend to pay lip service to the Chorzow Factory's “full reparation” principle,
and, in doing so, they disregard the context and full implication of the
dictum. As mentioned earlier, the legacy of Chorzéw still haunts
investor-State arbitration almost a Century later, which makes the Chorzow
principle worth revisiting. The reason for this is that the application of the
Chorzow Factory full reparation principle remains inconsistent, especially in
natural resources and energy disputes, due in no small part to lack of
systematic and in-depth consideration of the case beyond the oft-cited
passage on compensation and its aim to “wipe out all the consequences of
the illegal act.”

Let me just outline my three main arguments. The inconsistency
concerns, first, the date of wvaluation of damages for unlawful
expropriation, with some tribunals valuing damages just prior to the date
of expropriation, and others, as of the date of the award.

In fact, it is not that Chorzéw prescribes that there’s only one way of
applying the valuation date. Unlike my colleague, I don’t believe that
Chorzow is a map that sets a marked path or specific route. Chorzow
principles do not give the arbitral tribunal enough guidance to identify
what would be the appropriate way of valuing the damages for unlawful
expropriation.

The second point is the inconsistency concerning the tribunals” views
that the notion that a mere failure to render fair compensation makes an
expropriation unlawful; and the third point concerns the primacy of
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restitution in kind found in Chorzéw. Finally, I will briefly address the
points made by my respectful colleague.

Before I elaborate on my arguments, I think it's worth mentioning
that the Chorzéw inconsistencies stem from the common root that modern
tribunals systematically lose sight of the fact that the text of the 1922
German-Polish Convention concerning Upper Silesia (or the 1922 Geneva
Convention), on which Germany relied to claim that Poland had
unlawfully seized the nitrate factory at Chorzéw, is fundamentally
different from the relevant language found in modern bilateral investment
treaties or multilateral investment treaties.  Unlike bilateral and
multilateral investment treaties, which in principle, recognize a State’s
right to expropriate, the 1922 Geneva Convention gave no general right to
expropriate, save for exceptional procedures.

Tribunals do tend to routinely misapply the Chorzow Factory dictum
by comparing the protection in the 1922 Geneva Convention to the
protection in modern BITs and providing for payment of prompt and
adequate compensation in the event the State takes steps to nationalize, for
instance, foreign-owned property —although, as noted by Mr. Nelson in
one of his publications, from a strictly historical and legal perspective, this
is an imperfect comparison.

In fact, I think it's important to know that, in Chorzow, the tribunal
did not consider the expropriation unlawful because no compensation had
been paid; rather, it considered the expropriation unlawful because the
Government of Poland at the time did not have the right to expropriate the
property in question. The part of the decision says, inter alia, that “it is a
seizure of property rights and interests which could not be expropriated
even against compensation.”

The Chorzéw tribunal expressly stated that the normal rule under
international law limiting compensation to the value of the undertaking at
the moment of dispossession would have applied, even if Poland had
failed to pay compensation, if Poland had had the legal rights to
expropriate the property.

Since expropriation in Chorzéw was unlawful ab initio, not because the
Government did not pay compensation, but because it did not have the
right to expropriate in the first place, the tribunal considered the
possibility of departing from the normal rule regarding valuation at the
date of expropriation.

I believe this approach has been discussed at later dates by several
tribunals, one of them being Liamco v. Libya, where the tribunal reaffirmed
that valuation should be carried out as of the time of the dispossession,
notwithstanding the fact that compensation had not been paid.

Furthermore, the 1922 Geneva Convention provided for a completely
different set of hurdles, so to say, than the modern BITs. The 1922
Geneva Convention did require an authorization from a special committee
prior to any expropriation, and one of the reasons the Chorzow decision
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describes the expropriation as illegal is because the State did not comply
with this requirement of obtaining specific authorization. If this
authorization had been obtained, there would have then been other
hurdles, such as the requirements and conditions that can be found in
modern BITs. So, to say that there is a comparison that could be adequate
is a bit of a stretch. We can safely say there’s an imperfect comparison.

Accordingly, one of the points I'm trying to make in my paper is that
arbitral tribunals, when applying Chorzéw, should take the above textual
differences into consideration, and note that Chorzéw does not demand
that damages for unlawful expropriation always be calculated as of the
date of the indemnity.

Rather, in conformity with the goal of reparation (to reestablish the
situation which would, in all probability, have existed if the illegal act had
not been committed), follow the general rule of valuation which calls for
choosing the date of dispossession. Valuation as of the date of indemnity
is only appropriate where, as was the case under the unique facts of
Chorzéw, valuing the assets at the date of dispossession would not have
reflected the full value of the property.

By awarding damages as of the date of the award in the absence of
such circumstances (while relying on Chorzéw), tribunals risk awarding
punitive and not merely compensatory damages.

In my paper, I discuss several cases where calculating damages as of
the date of the award, or in between the award and expropriation, resulted
in not only speculative, but also conflicting approaches to similar issues.
Furthermore, various legal commentators rightfully critiqued such
inconsistent and almost experimental determinations of the valuation date.
As we have economists in our panel, it would be interesting to hear their
opinions on how the determination of the actual value takes place when
the dates vary.

Finally, a point that was mentioned in my paper and discussed by
my colleague is the question concerning neglect of the hierarchy of the
remedy. Indeed, the example that was brought up, the case of Petrobart,
is one among a few that I discuss in my paper. It is not the only case that
applied the methodology that was suggested by Chorzow. It was actually
brought up as an example of a case that followed the reasoning that
Chorzow did. However, there are other cases that do not follow the same
reasoning, among them, as discussed in my paper, are LG&E and Cemex.

I would like to conclude my presentation, and I'm happy to answer any
questions with regards to specific cases. Analysis of the Chorzéw Factory
standards based on the assortment of opinions does suggest that, more likely
than not, arbitral tribunals tend to get lost on the way to and from Chorzow,
and establishing a more specific and complete standard for tribunals to be
guided by in a variety of scenarios, which would take into account the factual
circumstances of specific cases, may encourage the tribunals to actually make
their reasoning more consistent and comprehensive.
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(Applause.)

MR. NELSON: Thank you very much, Mallory and Diora. Can I
just clarify —Diora, in your paper you've singled out Yukos, ADC, and
Conoco as three holdings that, in your view, were not supported by the
legal and factual matrix of Chorzéw. Is that right?

MS. ZIYAEVA: Yes, I've singled out these cases in my discussion
of the valuation date of expropriation, which was one of my main points.

MR. NELSON: And, Mallory, can I just ask you whether you have a
reaction to that, and also whether you believe that there are any other cases
where there has been either under-compensation or over-compensation in a
manner that strays from Chorzéw.

MS. SILBERMAN: Well, I think ADC is the case that I probably
know the best, since I've covered it in my paper. In that particular case,
the situation isn’t so different from Chorzéw because in ADC, we're also
talking about an unlawful expropriation. And there is only a very, very
short discussion in the award of the fact that there was an unlawful
expropriation, but the issue wasn’t just that there was no payment of fair
market value for this regulatory taking. The issue was that, according to
the award, there was a discriminatory taking that wasn't for a public
purpose, and it also was arbitrary. So, this was something that the State
wasn’'t permitted to do. It was unlawful not just because there was no
payment, but because there was something that the tribunal found to be
illegal about it.

And then if you think about the goal of putting the claimant back in
the situation that it would have been in but-for the treaty violation —what
happened in ADC was there was an airport project and the claimant won.
The claimant was the successful bidder in a very, very long public tender
process, and was given the opportunity to build a new airport terminal in
Budapest and also to renovate an existing airport terminal in Budapest.
And after the renovations happened, the claimant would then become the
operating entity and would be able to reap the benefit of all that it had
added to this airport terminal.

What happened was, very shortly after these renovations were made,
the State decided that no one but a State entity could be the operating
company for this airport. So, you have a situation where, just as all of
this additional value has been put into the asset, the State takes it away.
And airport revenues increased and visitors increased very steadily after
the expropriation took place. So, if you quantified the value of the airport
terminal at the date of the expropriation, it wouldn’t have been as much,
and it wouldn’t have reflected the full value, which included all of these
renovations that the claimant entity had made.

So, citing that fact, the tribunal said, “We need to look at the way
things are at the date of the award,” and they took into account all of the
renovations that had been made and all of the operating costs that the
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claimant entity had been deprived of during the time period between the
expropriation and the award.

MR. NELSON: Before I throw to the panelists, I'll give you a right
of reply.

MS. ZIYAEVA: No, indeed, I think the case's facts, as presented by
Mallory, are quite accurate. I think the crux is really the particular factual
circumstances of each specific case, and my point was that Chorzéw does
not suggest that either one or the other approach is the way to go.

MR. NELSON: Can I ask our lawyers on the panel: Is Chorzow a
valid authority for the proposition that, when confronted with an unlawful
expropriation, the valuation date of the asset can be the award date as
opposed to the date of taking?

MS. SICARD-MIRABAL: First of all, I also want to express that
these are my own views. They’re not the views of the International Court
of Arbitration. So here I go.

Well, I don’t like to answer questions with a question, but my
question would be: Does it matter? Does Chorzow really bind me, as an
arbitrator, to sit down and look at the valuation as it has been set forth in
Chorzow, or am I at liberty to look at and analyze the case, the facts of the
case, and put them in context? What would be the consequences if I don’t
stick to Chorzow?

MR. NELSON: Are you suggesting that you can depart from the
formula appearing in a standard BIT text, i.e., that the fair market value is
the standard compensation measured at the time of taking, but ignoring
any prior announcements that may have impacted the value? Are you at
liberty to ignore that, if that’s the treaty standard?

MS. SICARD-MIRABAL: No, no. What I'm saying is, what if I
have arrived at the same conclusions without relying on Chorzow? I'm
going to go back to what our speakers were saying before: Chorzéw was
dubbed “a map.” A map seems to imply that it is something that, if you
don’t follow, you'll be lost. I look at Chorzéw more like a mirror. I can
look myself in it and, say, “Okay. Ill fix this or I'll do this,” but it
depends on who is looking at it.

So, this principle that is quoted by Chorzéw, which is "making whole
principle," is not a new principle. That’s a principle that’s been around in
cuasidelitos, in civil codes. It is looking at the circumstances that arose and
placing the person in the place she or he would have been but-for the
intervening circumstances. That may very well be the valuation method,
as Chorzow has articulated.

But, my position is that even if I am blind —and cannot see myself in
the “Chorzéw” mirror—I can still find my way and arrive at the same
valuation. So my point is, am I bound? Is Chorzéw the authority, as
applied to me, if I can get the same result in another way?

MR. NELSON: The interesting fact about Chorzéw is: how much
money did the Chorzow Factory court award? Answer: Nothing. They
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didn’t award anything. They merely said, "We're charging an expert the
task of evaluating these premises," but the expert never rendered a report
because the case was settled. One of the questions to the expert is, "What
would the value of the factory be at the date of indemnification, that is, the
date of the court’s decision?"

DR. WOSS: Just one comment—a starting comment. Damages
analysis is essentially about the correct method of analysis, and only at a
second instance about damages valuation. So, the initial concern is about
the framework for damages analysis, in particular, as regards
income-generating assets or investments, and numbers become relevant
only once the analytical framework has been duly determined.
Misconceptions or errors in the analytical approach inevitably affect
damages valuation. In this respect, it is important to understand that
value with respect to income-generating assets or investments is what the
investment generates or what the market is willing to pay for it. The
notion of income-generating asset will be further explained later on.

Second, the basic premise of damages determination is the
expectation interest, which leads to the question: What would have
happened in the absence of the breach of contract or the violation of an
international law standard, which is in essence an international tort law
standard? Whether the expropriation was illegal because expropriation
was prohibited from the outset or because it was not performed complying
with all requirements for legal expropriation, leads to the same result: It is
illegal. Which leads to one and the same question: What would have
happened in the absence of the breach or the violation, i.e., if the illegal
expropriation had not taken place? Perhaps there is no numeric difference.
That’s very important.

So, we talk about methodology. Chorzow clearly shows the map for
damages analysis. This is what matters and not—whether the experts
came up with a precise number, that’s another issue. Calculating
damages is about using complex financial models. For that, you need
brilliant economists and financial experts, but as they say in finance, “trash
in, trash out.” What matters is the correct methodological approach.
The calculation of damages under the correct approach is another albeit
very important matter. The fact that no damages were calculated in
Chorzéw does not change the fact that Chorzow clearly establishes the
methodology to follow, which is actually based on analogy to private law.

As mentioned in our book on “Damages in International Arbitration
under Complex Long-term Contracts,” Hersch Lauterpacht recognized in
his seminal publication on Private Law Sources and Analogies of Law in
the book in 1927 and 1958 that, “Chorzow is nothing else than a reception of
current State practice.” That means, States apply the same principles as
found in private law. And Chorzéw reflects what we all know in common
law and civil law —the measure of damages of the so-called ‘expectation
interest.”
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So where does expectation interest come from? Well, interestingly,
from ethical principles developed already by Aristotle (384-322 BC) in his
“Nicomachean Ethics,” which were already applied in Roman law. These
were further elaborated by Thomas Aquinas in his “Summa Theologica”
(1265-1274), and refined by the post scholastics, such as Hugo Grotius, in
the 16th and 17th centuries, who were, as we all know, also the first
international law scholars.

The rather ancient formula of the expectation interest of making the
injured party whole is reflected in the 1848 UK case, Robinson v. Harmon,
according to which the aim of damages is to put the injured party in the
same position it would have been had the contract been performed or the
violation not been committed. Its doctrinal foundations were formulated
in 1855 in Germany by Professor Frederick Mommsen in his “Doctrine of
Interest,” based on the Roman law maxim “id quod interest,” which
establishes the ‘differential hypothesis’—also known as but-for premise.

In 1862, Professor Rudolf von Jhering, a professor at the University of
Vienna, started distinguishing what Mommsen called interest into
“expectation interest” and “reliance interest,” whereas the latter is based
on the tortious liability of the Roman law maxim “culpa in contrahendo.”

As noted by Professor Lauterpacht, the Chorzow case of 1928 is
nothing else than a reception of the private law notion of expectation
interest, reflecting contemporary state practice recognizing the right to lost
profits and that the value of a company is different from its tangible
elements.

What makes the Chorzéw case so important is that it recognizes that
damages methodology with respect to income-generating assets or
investments, such as a company, is different and that lost profits play a
particular role. What starts with Chorzéw has been developed to a universal
damages doctrine for income generating assets or investments in our book,
published by Oxford, whereby we show that damages analysis and
methodology for income-generating investments is substantially different
from damages claims under bilateral exchange contracts such as sales,
services or constructions contracts. In the case of income-generating assets,
the parties commit assets of any kind, and the payment derives from a third
party that is the market. This leads to a triangular structure or
“synallagmatic triallagma,” whereby the compensation is for the loss of
income stream caused by the breach of contract or violation of an
international law standard.

So the novelty in Chorzow is that the judges noticed that the value of
an income-generating investment is what it generates. And, actually, in
the Yukos case, which is an excellent case, the arbitral tribunal recognizes
that an income-generating asset is worth what it generates, as reflected in
the DCF method, or, as an alternative, what the market pays for it. The
Yukos case explains the shift from income-producing methods, DCF, to an
index at the stock exchange, which is what the market pays for. What the
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Yukos tribunal did is choose the most reliable method to reduce the margin
of estimation.

The next relevant issue is the date of the damages valuation, which
should be the date that corresponds to the expectation interest. That is
the date that answers the question: What would have happened in the
absence of the breach or violation? And just as a comment, Frederick
Mommsen clearly stated in 1855 that the date of violation is the date of the
judgment, which is the only date that may provide for full compensation
and the expectation interest. And, actually, Charles Proctor, a famous
U.K. lawyer and academic specializing in monetary law, states that, “the
courts formerly adhered to the rule that damages are to be assessed at the
date of the breach (the “breach date rule”). Rigid rules have the merit of
convenience and certainty, but they also have a habit of producing
injustice.” Lord Wilberforce stated in the Milangos v. George Frank
(Textiles) Ltd. case that, “it is for the courts or for arbitrators to work on a
solution in each case best adapted to giving the injured plaintiff that
amount in damages, which will most fairly compensate him for the wrong
which he has suffered.”

As shown in the comparative law analysis in our book of seven legal
orders, if there’s a long-term relationship in the countries whose laws are
frequently used for major infrastructure projects, the date of valuation is
normally the date of the award. But, of course, everything depends on
the answer to the question: What would have happened in the absence of
the breach or the violation? The answer to this question is, "the
compensation for the lost income stream caused by the breach or violation
that that injured party would receive on the date of the award," and that is
the difference between the actual situation after the breach and the
hypothetical situation without the breach.

MR. NELSON: From an arbitrator’s perspective or a party’s
perspective, if you have a treaty that says, “Here are the road rules.
Here’s the usual amount that you should expected to be paid,” but you
have facts like those in ADC, where one can argue the State has reaped a
windfall from the situation, can an arbitrator legitimately take action to
address the windfall?

MS. SICARD-MIRABAL: I think that it is the arbitrator’s duty to
apply all applicable laws—the treaty, the domestic law, if it applies,
mandatory laws —as well as any international customary law. I think my
point is this: I don't like to necessarily refer to those positions based on
prior cases.

As you know, common law has that in its veins, and international
arbitration, whether it be commercial or investment, is not common-law
based. I always hear the words, “We need consistency. We need clarity.”
That is because that is what common law is based on. It is based on
precedent —prior cases. I am not saying that under civil law, prior cases
have no value—that’s not the case. What I am saying is that common law
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is based on precedent; civil law is based on codified law. So, to answer
your question, an arbitrator's duty is to take into consideration every
applicable law —treaty, customary international law—to make sure that
justice is served.

DR. WOSS: One short comment. The windfall —yeah, if I wasn’t
paid for an expropriation ten years ago, I wasn’t paid. So actually, the
question is what would have happened in the absence of the violation as a
result of which I was expropriated, but not compensated. Someone
might argue that the but-for situation for illegal expropriation is precisely
the same as the compensation for legal expropriation. However, the fact
is that I was not expropriated legally. Therefore, the hypothetical
situation may not be a situation that affirmatively has not occurred. Then
we come to the treaty standard, which is normally market value or fair
market value for legal expropriation. Even if I were to receive
compensation for legal expropriation today, I should obtain the fair market
value of my investment today plus the lost profits of the investment that I
did not receive as the investment was actually expropriated ten years ago.
The but-for situation for expropriation without compensation might be the
situation I would be in if I were legally expropriated today, that is the fair
market value of the investment today plus lost profits that I would have
obtained from the investment in the past. This is exactly what the
Chorzéw Factory case establishes. The exception is a situation in which the
company is worth less today than it was ten years ago. In that case, that
fall-back value is the expropriation value ten years ago plus commercial
interest to the date of the award. This is also contemplated in the Chorzow
case. That again shows the importance of the Chorzéw case, and
demonstrates that it was based on clear methodological and economically
sound principles. For the details on this, I refer to a forthcoming article in
the Journal on Damages in International Arbitration.

MR. NELSON: I want to ask our economists, and let’s begin with the
paradigm of the rising market. Assume property prices or gas prices were
worth a certain amount in 2005, but today are much higher, and assume that
means the expropriated asset in question is worth considerably more than
the value it held in 2005 (brought forward today with interest).

Do you encounter claimants that wish to pursue damages under that
windfall theory using Chorzow Factory, and what's your reaction when that
happens?

PROFESSOR SPILLER: Since I was in ADC—actually, I'm in two
of the three cases where tribunals have applied Chorzéw in that way—I
really like your point about Chorzéw not being more than an application of
prior law and essentially reflecting the concept of expectation interest, as
Herfried has put it. And in cases such as the ones that he mentioned,
when there is an increase in value, my experience is that claimants are
obviously looking at that with expectation, and the question is to what
extent tribunals are comfortable with that.
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It is very interesting to look into Mallory’s set of decisions to see how
these ten awards, all of them claiming to have followed the Chorzow
doctrine, have in fact followed Chorzéw in one way or another. Most
don’t even worry about performing the questions that Chorzéw asked the
expert, which are three questions. In the ADC case, the tribunal ordered
the experts to, overnight, provide answers to the three questions —which
we did. I think, in fact, the tribunal followed our recommendation in that
case based exactly on the answers to the three questions. But if you look
into the set of ten awards, which may be random or not, you'll find
something very peculiar; that four out of those ten awards that granted
damages, granted damages based on wasted cost.

One can wonder where that expectation interest is or, in Chorzéw, the
idea that the value of the enterprise must be assessed at the time of the
taking or at the date of the award, has anything to do with wasted cost.
In fact, wasted costs have more to do with wiping out the consequences of
investment than with wiping out the consequences of the illegal act, which
is what Professor Crawford talked about once in his article on the state of
responsibility.

In essence, if you would not have invested, how much money would
you have saved? But this has absolutely nothing to do with the problem
raised in damage assessment. There, the principle of placing the claimant
in the same position it would have been but-for the unlawful act is the
crucial point, not but-for the investment. Thus, most of the tribunals, four
out of ten, don’t even want to deal with this fundamental principle. One
of them —ADC —dealt with it head on, and the other five —well, the other
five were a hodgepodge of cases: Two of them gave zero damages; two
were either of enforcement of a debt or enforcement of a prior ICC award;
and the fifth was dealing with something very transitory.

So, if we take away these five cases, which are a hodgepodge, and we
just focus on the other five, where money was granted, eighty percent of
the tribunals don’t want to deal with damages. So if that’s the case, then
it is a serious risk for claimants to think that tribunals actually will
properly assess the damages with this reticence, with a view to
windfall/not windfall, to deal with the issues.

MR. NELSON: Can we have another economist’s view?

DR. VANDERHART: Sure. Well, I think that what Herfried said
was absolutely accurate—that it's not a matter of the value at the time of
the misappropriation versus at the time of the award. It is what would
have happened in the but-for world. I say that as if that's a very easy
thing to determine, and it isn’t necessarily that easy. As an economist,
there is unlikely to be an economic justification for determining at which
point the highest valuation would occur, and then making the
determination to perform the valuation at that point only for that reason.
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One thing that I haven’t seen, and I think it may be because it would
be difficult in terms of economic transaction costs, is an ongoing award in
terms of a royalty payment or an ongoing License Agreement.

Looking at just the ten awards that Mallory picked out, I think
drawing any definitive conclusion is difficult because of the sample
selection process. She’s picked one from every year, and she gave what
her criteria were, and while I believe that it would be very difficult to try
to arrive at an unbiased sample on which robust conclusions could be
drawn, in the number of pages they’re given to do the analysis, I caution
against drawing any definitive conclusions from this sample.

I think that one difficulty in trying to answer this question at all is the
question of whether the arbitrators actually attempted to place the
claimants back in the situation that they would have been in, financially,
but-for the actions of the respondents. That’s where it gets very difficult.

Pablo was talking about cost analysis instead of a damages analysis.
And there’s a fine line, and I think it's different for each arbitrator, as to
what is speculation and what’s a likely probability. So, sometimes they
think that the expert has crossed that line from “likely probability” into
“speculation,” whereas each expert likely believes they have provided
sufficient support for their assumptions. But I think that where there are
too many avenues, too many assumptions that have to be made, the
arbitrators like this fall-back of a "Cost Approach." And certainly it is one
of the standard valuation approaches, although it is not likely to reflect
value. It can reflect expectation values in that it reflects the value that is
expected at the time of the investment in terms of an expected return.
However, that in no way answers the question in an appropriate manner.
But it is one of the valuation approaches and one that arbitrators like to fall
back on because it’s easy, but that does not mean that it’s correct.

MR. NELSON: José.

DR. ALBERRO: Thank you.

I would like to rephrase and cover some of the same ground but with
different words, and hopefully it will be useful.

In our discussion of the valuation date, we are defaulting to the notion
that the value at the time of the award is always going to be bigger than the
value at the time of the measures. We obviously know that there are some
important counter-examples where the value of the investment was the
highest at the time of the measures. And let me complicate things even
more because, in the case of natural resources, which is what this panel is
about, you may find that the value of the underlying assets fluctuate
between the time of the measures and the time of the award, reaching its
maximum somewhere between the two. Why? Well, because, as we well
know, the price of gold, the price of uranium, the price of natural gas, the
price of oil, have the uncanny ability of going up and down.

So, when we focus on the date of arbitration, it would seem to me
that we have to be careful about, and if the objective is to make Claimant
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whole, we have to incorporate, particularly in natural resources, the
question of what the investor would have done if witnessing these
gyrations in value—if it would have decided to get rid of the asset when it
was at its maximum value, which is something that it was prevented from
doing because of the Government.

Let me turn this concept to a discussion about estimation method.
By now we are pretty much all educated as to what the two or three main
ways of calculating value are, but there’s a fourth way — the option theory,
which is particularly relevant in the case of natural resources.

When you own a mine or a deposit, depending on what level of
development it is, what you actually have is an option on that resource,
the value of which depends on the gyrations of the value of the underlying
asset, which in turn depends on the price of the resource. Now, what
compensation should the owner of that option get after the Government
actions have prevented it from being able to exert its property rights on the
underlying asset?

MR. NELSON: I want to just pick you up on the uranium example.
A uranium mine in 2005 might have been worth more than it is now,
assuming prices moved downwards in the last decade. In that scenario,
are you saying that a claimant, faced with a 2005 expropriation, would
prefer to stick with seeking compensation at the 2005 value of an
expropriated uranium mine? Would that approach be preferable to an
award date valuation, which would take into account the collapse in the
uranium market (assuming there was such a collapse)?

DR. ALBERRO: It would seem to me that, if the precept—I'm taking
Josefa’s comment to heart—is not really sticking to Chorzdw, but to the more
generic notion of "making whole," then it would seem to me—yes. If I was
expropriated in 2003 and the price of uranium reached its peak in 2005—I'm
not sure I have the correct facts, but let's assume that it is the case—the
Government measures prevented me from selling the asset at the peak of the
market. Now, from my point of view, that’s the damage that was inflicted
on the investor, and if the precept to make the investor whole is taken to
heart, then the award should consider that price, neither the price that was
prevalent at the time of the measures, nor that at the time of the award,
which may be lower, higher, below the maximum —1I don’t know.

MR. NELSON: In Unglaube v. Costa Rica, you see another market, the
“cresting” market, involving real estate, where the investor was awarded
damages not on an award date valuation but the “best sale date” valuation
of a real estate asset the value of which crested at a particular time.

I want people to also address that kind of market while we're
discussing this.

DR. WOSS: Just a very quick comment. The main difference
between commercial and investment arbitration is that in the public
international law, Chorzow adopted the German law notion of the
hypothetical normal course of events, which actually translates into fair
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market value, and what they do is they ignore extraordinary events. So,
the basic rule under the but-for premise of Mommsen’s differential
hypothesis is that if the company would have gone bankrupt due to
extraordinary circumstances, in the absence of the violation, there are no
damages. However, in public international law and under the Fair
Market Value (FMV), such extraordinary circumstances are simply being
ignored, as is shown in some of the Argentine cases.

And somehow—Pablo Spiller touched this issue, yes—if the
company had gone bankrupt, there are no damages. You shouldn’t give
them the reliance interest or the sunk costs if the investment goes bankrupt
with or without the violation. That seems to lead to over-compensation
and is likely to be unfair to the State.

So just to underline, there is a fundamental difference between
investment arbitration and commercial arbitration, with the former
incorporating the German law notion of the hypothetical normal course of
events. Don’t forget that the Chorzéw case was actually between two
countries that shared more or less the same law, which was German law,
and that’s how this notion was introduced into public international law.

MR. NELSON: Reactions to that.

PROFESSOR SPILLER: Yeah, this is interesting. I have several
things to comment on, but I also think, following on Herfried, that there is
a difference between commercial and treaty arbitration, which often is not
taken into consideration and precisely with regards to the issue of fair
market value.

In commercial arbitration, you don’t necessarily deal with fair market
value. You deal with market value. In international treaty cases, you
deal with fair market value, and the difference between fair market value
and market value is precisely that you don’t take into account exceptional
circumstances, either (for example, a financial crisis, which makes the
value of assets fluctuate in a way that, in the middle of a financial crises,
assets do not really reflect their true financial value). In such
circumstances, if everybody is dumping the assets at this point in time, a
State cannot say, “I will just pay $5 million on $100 million because
everybody is under distress,” even when this company, but for the
expropriation, would have survived the financial crisis. The problem is
that in a financial crisis, nobody has liquidity, and there are a lot of distress
sales to avoid bankruptcy.

So, in treaty cases, such as in most of the Argentine cases, you don’t
value the assets as if this was a commercial arbitration in which, for
example, "You were supposed to buy from me this factory at a certain
price, but between the time of the agreement and the time of payment,
because of macro-economic circumstances, the company value fell to 5% of
the agreed-upon price. Following such a drastic drop, you claimed force
majeure and attempted to bail out of the contract. I'll take you to
arbitration, claiming that you must pay the value we agreed upon, even if
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it’s not the current fair market value." In a treaty arbitration, if at the time
of expropriation (the time that payment is due), the company value has
fallen, payment must adhere to the fair market value principle.

So, there is a fundamental difference in commercial versus treaty cases,
and that deals with exceptional circumstances or distress and so on, but that
also, to some extent, could deal with extreme oscillations in prices of assets.
That may not be the case in real estate, but, yes, it is in case of commodities.
For example, in the past century, there were multiple cases of commodities
prices peaking for a few days in the middle of a short manipulation, and you
cannot rely, in a treaty case, on extreme oscillating prices.

Similarly, other commodities, such as steel, are subject to short-run
inventory constraints, and in those cases, spot prices may jump in price for
short periods of time. For treaty cases, one cannot rely on the value of a
steel plant on a one-day jump in prices.

So, I will take exception with picking a particular moment in time,
when prices are very high, as a valuation. On the other hand, there are
oscillations in commodities, and that transcends also into the value of the
company. So, the Yukos case is one excellent case in that respect. We
know that prices of crude oil had been going up since 2002, and, therefore,
as of 2004, 2005, 2006, prices were substantially lower than they have been
up to very recently.

So, this was a continuous trend in the price of crude oil, which
actually translated in the continuous trend into the price of upstream
companies, and, therefore, it makes sense to look at the prices at the time
of the award.

Now, let’s say we look at the prices at five months before the time of
the award prices started to fall. Should we follow José and say, "Well,
then, the valuation should be five months before"? And there is a good
reason for that in the sense that, well, maybe claimants would have then
seen the light—that the future was not as rosy —and would have sold.
That requires substantial prescience on the part of long-term investors,
which I'm not sure we can assume—but that’s a reasonable case. I think
that very few tribunals will be comfortable with that and will find more
often, as the Sempra tribunal did, that these investors were not here for
getting a quick buck, and they would have stayed in the long term.

And as a consequence, if we have a situation where at the time of
expropriation the value is lower than at the time of the award, then they
would tend to go with the time of the award.

MR. NELSON: Josefa, you deal with commercial arbitration, in one
capacity, and investment arbitration in a professorial capacity. Do you
think there’s really a difference in the valuation method?

MS. SICARD-MIRABAL: Well, I was actually a little surprised
when hearing about the fair market value and the market value. I can say
there’s a difference, but I will say that there should be a sense of fairness,
no matter what field you are working in.
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DR. WOSS:  Just very quickly, under U.S. law, it is required that there
is a good business, and in the English law in the case of reliance interest,
where you go for the sunk investment, there’s a presumption that there was
a good business. So, unless respondent proves the contrary, you get the
sunk investment or reliance interest. That, again, derives from private law.
If it’s not a good business and the company goes bankrupt, normally you
wouldn't get damages, but there are some nuances with respect to the
burden of proof in case of reliance interest. As explained elsewhere,
reliance interest has to be treated with care.

MR. NELSON: Jennifer asked about whether a model that an
expert is putting forward is speculative or not, and what assumptions
could be made in a but-for universe.

In Occidental, one of the issues was whether, with a mid-2000s
expropriation, the value of the investment needed to be discounted by the
risk that a “Windfall Tax” law (Law 42) could have been implemented.
There was an issue about whether the tribunal in a but-for world could
appropriately take Law 42 into account, especially given that Law 42 itself
was argued to be, if not an expropriation, close to a treaty violation.

Do you find that kind of issue arises? Let's even assume you're
going on the date-of-takings model. Do you still have to look into the
future in the but-for analysis in a DCF situation, or is this a kind of
speculation? Is DCF prone to speculation?

MS. VANDERHART: Well, certainly it’s prone to making certain
assumptions about the future. I think that calling it “speculation,” again,
is something that, as damages experts and economists, we wouldn’t want
to do. When you get to mineral rights, when you get to commodities,
there is usually a futures market, and you can use the values established in
those markets as one potential measure of the cost of the commodity or the
oil or the gold or whatever it may be that you're attempting to value,
moving forward, and that’s—you know, that does establish, in a DCF
analysis, what would occur moving forward. It's unlikely that you've got
just one point in time and you take one price. It often occurs over a
period of time, depending on when the good would be sold.

Certainly, past prices are known, and there are no assumptions ever
required there, and so far as the future, there are some assumptions that
need to be made in order to determine value from a DCF standpoint in
that case.

MR. NELSON: José.

MR. ALBERRO: I would like to go back a couple steps. The only
reason why people carry out investments is because they expect that in the
future, a certain number of events will materialize so that they’ll get a
return on their investment. And inherent in committing funds through
an investment is the assumption of risk, and it is, intrinsically, speculation
about the future. There’s no two ways around that. So when we find
ourselves in a situation where that process is interrupted and we have to
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reconstruct ex post in this but-for world what would have happened but
for the actions of the Government, we are somewhat at a loss. Having to
abide by the fair market value standard obliges us to consider all the
options that would have maximized the value of the investment.

It seems to me that we’'ve gone back a little bit to the previous
session, in which people started to talk about the existence of a penumbra.
Here too, I think we are in somewhat of a penumbra. As to the point that,
in the case of a company that was going to go into bankruptcy, it should
not receive an award, it seems to me that one has to explain why we are
excluding from the but-for world the possibility that the owners of this
company would have taken mitigating measures to bankrupt? Why are
we assuming that bankruptcy would have necessarily occurred in the
but-for world?  Even if bankruptcy was a possibility in some
circumstances, forcing on the owner of that asset a passive behavior is
contradictory to that person’s original motivation.

So, it goes back to the issue of the fact that energy prices do go up
and down. We have a problem if a price goes up for only a nanosecond.
I would certainly not take it as a basis for valuation, except maybe if I'm
talking about financial assets. And if they go up for a couple minutes,
then, yes, there are some investors that gave up portfolios that are worth
billions of dollars in a few minutes.

MR. NELSON: So we have limited time. I wanted to give our
authors a right of brief reply as to whether you think we have lost or found
our way, and then I want to take some questions, if we may.

MS. SILBERMAN: I just wanted to respond to two of the points.
The first is to Josefa’s point about fairness standard versus relying on a
precedent, and I think, at least in the ICSID context, there is much more
reason to fear the fairness construct than Chorzow. This is because, in the
ICSID context, as a tribunal, you're not allowed to apply an ex aequo et bono
approach unless the two parties to the dispute have agreed you're allowed
to do so.

So, the fairness construct is scarier to me; whereas, with Chorzow, at
least the principles of the case have been incorporated into the Articles on
State Responsibility, which apply absent lex specialis. So, I think Chorzéw
isn’t as scary, even taking account of a civil law view of precedent.

And my second, very, very quick point was just to respond to what
Pablo was saying about wasted costs. And I think it bears repeating that
not every case is concerned with the complete value of an investment. In
some cases, there are treaty breaches that don’t wipe out the entire value of
the investment. That was the case in MTD, where the tribunal concluded
that there were expenditures made in furtherance of an investment that
manifestly could not take place because it was illegal under domestic law.
The tribunal decided, “we will give you back those expenditures.” In
that context, where there was no expropriation, where the investment itself
was sort of illegal, it didn’t make sense to give the full investment value.
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MS. ZIYAEVA: Iwill try to be brief.

There are just two comments that I'd like to make in response to
everything that has been said and, specifically, to answer your question,
Tim, regarding whether arbitrators have just been paying lip service to
Chorzéw.

Given the language of Chorzow, it is more likely than not that arbitral
tribunals have, indeed, been paying lip service. And when you look at
the passages of Chorzow, it almost requires construing what Herfried
mentioned, a but-for or counter-factual scenario of assessing damages,
which often, as we can see, is a recipe for speculation as to how the
harmed investor would have performed economically in the absence of an
internationally wrongful act, and this but-for scenario is then compared to
the actual situation of the investor’s business, and then the difference
would represent the damage costs of the investor.

I think, Pablo, you mentioned the point that an important component
of the expenses that must be deducted in calculation of damages from the
revenues are taxes, and that’s in one of the cases that I also discussed —the
Yukos Case. While it is established that legitimate Government taxes
must be deducted from revenues, it is not clear whether one could assume
in the counter-factual scenario that the Government could have imposed
additional taxes. Most of the old cases sort of assumed that life could
have stood still, the recent Yukos case, though, seems to be one of the first
cases that actually took into account the effect of these taxes in the
damages calculation.

MR. NELSON: Excellent.

I'd be delighted to receive questions.

QUESTION: My name is Wantao Yang from Shanghai.

I have two questions, one question for Professor Spiller. What you
refer to as the market versus fair market value is exactly what we came
across in one of the commercial arbitration cases that we dealt with. So, I
want to ask you this question. In that case, the contract was terminated
and we are suing for damages. One of the respondent’s defenses was
exactly that, "Okay, because the operation was in the Middle East, and
because of the turmoil in the Middle East, the project was going to fail
anyway." But coincidentally and fortunately, we advised the client to
give an official termination notice about one month before the occurrence
of this turmoil. That notice had nothing to do with the society, the
environment, or future turmoil, but only with the project itself. So, our
point is that the termination notice was served, so everything was
crystallized at that time. My question to you is, assuming, based on your
view and assuming it would be a factor, that we knew there would be
turmoil about one month after termination, would that affect your
valuation of what would be the fair market value of the business at the
time of the arbitration. That’s my first question.
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My second question is to anyone on the panel or the speakers. I
understand from what has been discussed today that there’s a consensus
that the damages issue is more of an international law issue rather than a
local contract law issue, no matter how you use the Chorzéw standard.
But José mentioned the taking into consideration all the international law,
customary law and the applicable, local law, as what should remain the
general concept of incorporating all applicable law.

If that’s the consensus—that there’s a certain kind of international
law —then isn't what we are discussing here is exactly the scope?
Imagine a case where you have investments in two jurisdictions, two
countries, and everything is the same between the two investments — there
are expropriations, there are treaty claims —and the only difference is that
one host country does not have foreign exchange regulation while the
other host country does have foreign exchange regulation. The foreign
exchange regulation has been present for a long time (thus this comes as
no surprise to the investor), and that foreign exchange regulation has
imposed additional barriers for the investor to take money out of the
country. The regulation could also impact the actual return, higher or
lower, of the investor. My question is, assuming that the damages issue
is an international law issue, will that local foreign exchange law factor
into the tribunal's approach when making their valuation, expert
valuation, of the exact damages? Thank you.

MR. NELSON: Thank you.

Brief responses to the two questions.

MR. SPILLER: I can briefly respond to the first.

I will have trouble giving the exact answer to that, but a difference
between market and fair market value comes up very often in commercial
arbitration. One case I was involved in was a shareholder dispute, where
one of the shareholders on its own entered into financial difficulties and
had to dispose of the shares in the joint venture. It found someone who
would provide a payment for its shares, and according to our valuation,
that did not represent the fair market value of the shares, but, rather, it
reflected a substantial discount because the fellow was in distress.

The claimant, which was the other shareholder, requested that it be
given the right to buy at that distressed price. The respondent answered,
"no, because if we would have followed normal procedures, it would have
taken five, six months, and you will not have paid that distress price.
You would have paid a much higher price. So, if you want to get the
shares, you should have paid this high price." The tribunal did not go
there and said, "no, the distress price is fine." That type of valuation
based on distress valuations would not be the norm in treaty cases. In
treaty cases, you would not look at a company that may be in temporary
distress because of some short-term macroeconomic problem or because
liquidity has been wiped out of the assets. In this case, it was.



176  INVESTMENT TREATY ARBITRATION AND INTERNATIONAL LAW

So, the difference is substantial, and I think it applies and is applied
by tribunals and experts alike.

Now, in response to your question, timing is always of essence, and
to what extent there was or was not a difference between market and fair
market value at the time is something I cannot opine from here.

MR. NELSON: We probably have vanishing time but one
question —and it will have to be brief —and the answer will be brief.

QUESTION: Alex Marquardt from Paris.

Time matters. We're talking about it. Prices fluctuate. The oil price
today is half of what it was when the Yukos award was rendered. Time is
also influenced by the parties. “Comportement” —behavior during an
arbitration—also influences time. Sometimes parties go to extraordinary
lengths to prolong the duration of an arbitration. Were the Russian
defendants in Yukos just unlucky because the award was rendered too soon,
or were they also incompetent for not prolonging the proceedings more than
they did?

MR. NELSON: There’s a rhetorical element, I think, to that question.
You're from Paris and this brings to mind Talleyrand’s quote that: “Treason
is often just a matter of dates.”

DR. SABAHI: Thank you very much. Let's have a round of
applause for our panel.

(Applause.)
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